
OTHER DEDUCTIONS FROM PAY

INVOLUNTARY DEDUCTIONS

Involuntary deductions are those over which an employer or employees have no control.  The employer is required by law to deduct a certain amount of the employee’s pay and send (remit) it to a person or government agency to satisfy the employee’s debt.  Failure to deduct and remit will generally subject the employer to a penalty equal to the amount required to be deducted, plus possible fines and interest.

Seven types:

· Tax Levies
· Child support withholding orders
· Creditor garnishments
· Bankruptcy orders 
· Student Loan Collections
· Federal Agency Debt Collections
· Federal Wage-Hour Law Restrictions on Deductions
Tax Levies

Employees who fail to timely pay their taxes may become subject to a federal or state tax “levy” after other collection efforts have been exhausted.  
The employer is faced with the task of determining:

· the amount of the employee’s wages that is subject to the levy
· whether there are other claims on the employee’s wages that take priority over the levy
Federal Tax Levies

Form 668-W Notice of Levy on Wages, Salary and other income 

Contains 6 Parts:

· Part 1 - Employer’s copy - shows amount of levy
· Part 2 thru 5 - give to employee
· Part 2 - the employee keeps
· Parts 3 thru 5 - employee needs to complete and return.  Provide information to the employer regarding employee’s filing status and any dependents who can be claimed as personal exemptions.  Do not use the Federal W-4 as the filing status.
· Parts 3 & 4 of the Form 668-W to employer within 3 days of the date the employer receives the form.
· Part 3 is sent to the IRS after the reverse side is completed.
· Part 4 is kept by the employer.
· Part 5 is the employee’s copy.
· Part 6 - kept by IRS
Only order that supersedes tax levies are child support garnishments, if the child support has been received before the tax levy.

Bankruptcy could possibly supersede a tax levy if the bankruptcy includes the tax levy.

Levies are processed in the order they are received.

Federal levies are not governed by the Consumer Credit Protection Act. 

Some payments are exempt from federal tax levy:

· unemployment compensation benefits
· workers’ compensation benefits
· annuity and pension payments under the Railroad Retirement Tax Ace and to a certain armed services personnel
· certain armed service-connected disability payments
· certain public assistance payments (welfare and supplemental social security benefits)
· amounts ordered withheld under a previously issued court order for child support
If the employee does not return Parts 3 & 4 of Form 668-W, exempt amount is calculated based on married, filing separately with one deduction.

Employee is entitled to exempt amount based on year levy is received, even if the levy will span more than one tax year unless the employee completes new Parts 3 & 4.

Exempt amount is based on “take home pay” per IRS definition in 1994 IRS letter ruling.  The following items may be subtracted from an employee’s gross wages when calculating take home pay:

· Federal, state and local taxes, even if the amounts increase while the levy is in effect due to salary or tax rate increases or changes in the employee’s form W-4
· Involuntary and voluntary deductions in effect before the employer received the levy, including child support, life insurance and health premiums. (Note: 401k is part of take home pay.)
· Increase of employee’s deductions beyond the employee’s control (benefit deductions increase premiums).  (Note: if employee increases insurance single to family, the amount originally charged is exempt, the additional amount is charged to “take home pay.”
· Deductions instituted after the levy is received and made as a condition of employment; union dues, etc.
Direct Deposit is not a “pre levy” deduction.

Employee with two jobs, unless IRS notifies employer to reduce exempt amount, employer is to calculate “take home pay” as if the second job did not exist.

Payments to IRS are to be remitted on pay date to employee.  If the pay date is Friday, the IRS is paid Friday.

Employer cannot stop withholding until Form 668-D, Release of Levy/Release of Property from Levy is received.

If the employee is no longer working or terminates employment while levy is in place, return Part 3 to IRS with employee’s last known address.

If employer chooses to ignore tax lev, employer is liable for full amount plus interest, and 50% penalty of amount recovered by IRS.

Voluntary deduction agreement, “Payroll Deduction Agreement,” may prevent levy for employee.

Child Support Withholding Orders

Since 01/01/1994, all initial child support orders require wage withholding unless both parents or the court and one parent agree to a different method of payment.

Personal Responsibility & Work Opportunity Reconciliation Act of 1996 - if a child support order issued or modified before 10/01/1996 becomes overdue, it becomes immediately subject to withholding.

Child support enforcement framework is joint federal and state responsibility.

Consumer Credit Protection Act (CCPA) rules the maximum amount to withhold:

· 50% of disposable earnings if employee is supporting another spouse and/or children.
· 55% if above conditions met and employee is at least 12 weeks late in payments
· 60% of disposable earnings if employee is not supporting another spouse and/or children
· 65% if above conditions met and employee is at least 12 weeks late in payments.
Calculating disposible earnings; subtract all deduction required by law from gross:

· Federal, State, Local, Social Security, Medicare, State Unemployment or disability taxes.
· Mandated payments for state employee retirement plans.
· Check state law regarding deduction of health insurance premiums 
· If a tax levy or other order has priority over new child support order, make sure amounts for the new order will not violate the CCPA maximum.
One time payments (profit sharing payments, recognition awards, etc) are subject to withholding orders.  Let the agency know before payment made for determination of amount to be withheld.

Tips are not part of employee’s earnings.  Tips are not income the company is providing.

Child support orders take priority over all other garnishments or attachments except for federal tax levies received before original child support order was established.

Bankruptcy does not dismiss child support orders.

Effective date of order is no later than the first pay period after 14 working days following the mailing of notice to withhold.

Payments withheld must be remitted within 7 business days of pay date to the state’s disbursement unit; payment can include all orders due the agency with details of amount withheld per employee and date withheld.

Employer can charge employee administrative fee for processing the withholding order each pay period.  The fee set by state law.  The child support payment and fee cannot exceed maximum for child support withholding per CCPA rules.

If employment is terminated, employer must notify the agency within a state set period of time of the employee’s last known address and, if known, the employee’s new employer and address.

Employer liable for full amount not withheld and fine set by state law if failure to withhold occurs.

Uniform Interstate Family Support Act (UIFSA), enacted in 1993, requires employers to honor child support orders from another state so long as the order appears “regular on its face.”  Some fo the rules of the order are regulated by UIFSA, while others are regulated by the employee’s work state.

Electronic data processing and payments are controlled and regulated by federal law.  Ten states require payments to be submitted electronically.  33 states offer web-based payment systems.

Electronic Income Withholding Orders (e-IWO) involves electronic sharing of information between a state child support enforcement agency and employer.  It can be a flat file or an XML file.

International child support enforcement- Secretary of State sets up reciprocal agreements with foreign countries with certain procedures for establishing and enforcing child support orders issued in favor of U.S. residents.  If no reciprocal agreements exists, states can enter into their own with foreign countries.

If an employer receives more than one order for an employee, state law governs how they must be handled.  State law of employee’s work site applies when total amount to withhold exceeds maximum allowed under state law:

· Allocate available wages to each order based on a percentage of the total amount required to be withheld.
· Allocate available wages to each order equally until each order is individually complied with or maximum amount of withholding allowed is reached.
· Montana-prioritize orders by when they were received.
If employee does not agree with amount on order, employee must contact the agency.  Employer is required to withhold per the order.

If employee begins supporting a new spouse and/or children, the employee must contact the agency.

Employee can change their federal and state elections to reduce amount of disposable earnings.  The IRS will withhold any arrearages from any tax refund.

If employee is called to active military duty, notify child support agency with date of call to active duty.  (Highly recommended to make sure you have a paper trail.)

Independent contractors are not exempt from child support withholding orders.

Current support obligations must be paid before any past due amounts.

Federal, state and local government employees are not exempt from child support orders.

Medical support orders - employer-sponsored group health plans are required to comply with state laws.  Each new order must address medical support.  If “reasonable” insurance is not available, agency must ask for “cash medical support.”

“Reasonable Cost” does not exceed 5% of gross income, or a reasonable alternative determined by the state.

Child Support Performance and Incentive Act of 1998 required Secretaries of Labor and Health and Human Services to develop National Medical Support Notice (NMSN) to be considered a “qualified medical support notice.”

Employer has 40 business days from date of notice to advise state agency if coverage is available and if child is already covered.

Federal employees required to follow medical support orders under Federal Employees Health Benefits Children’s Equity Act.

States can have their own regulation in some areas per federal law.

Creditor Garnishments

Wage garnishment is the legal means by which the person owed the money can obtain payment.

Creditor must obtain a court order to withhold before employer is required to withhold for debt.  (Illinois is an exception. Check state laws.)

Consumer Credit Protection Act governs amount that can be garnished and an employer cannot discharge an employee because employee’s wages have been garnished.

Amount cannot exceed 25% of disposable earnings or federal minimum hourly wage times 30.

Disposable earnings = gross minus deductions required by law (federal, state, local, social security, medicare taxes; state unemployment or disability tax, and mandated payments for state employee retirement systems)

Wages already subject to withholding for child support orders, tax levies, or bankruptcy order are not considered deductions required by law.

Employer cannot terminate employment if employee’s earnings have been subjected to garnishments for any one indebtedness.

Federal, state and local employees are exempt from garnishments unless specifically provided otherwise by state law.  Federal employees are subject to garnishments for child support, spousal support (alimony) and overdue taxes.

State laws determine priority of multiple garnishments, whether employer must witthold if full amount stated exceed amount that can be withheld, time limits for remitting withheld amounts, administrative fee, out of state garnishments and penalties for failure to withhold and remit.

Bankruptcy Orders

Governed by the federal Bankruptcy Code, upon receipt of order, the employer must stop withholding on any other garnishments, except for child support orders, unless directed otherwise by bankruptcy trustee.  Untile employer gets a change in a bankruptcy order, they must withhold amount on order.

Orders under Chapter 8 override even federal, state and local tax levies.

Retirement plan loans are exempt from the automatic stay.  Pay back 401k loans before the bankruptcy.

Student Loan Collections

Student Loan Garnishments have restrictions:

· No more than the lesser of 15% of disposable income or 30 times federal hourly minimum wage
· If more than one student loan garnishment received, total garnished amount is the lesser of 25% of disposable income of 30 times federal hourly minimum wage
· Employee cannot be terminated because of garnishment.
· Employee must receive notice at least 30 days before withholding begins.
· If employee is laid off and rehired within 12 months, employee has 12 months from date of reemployment before order becomes effective again.
Employers who fail to comply with student loan collection order is liable for amount not withheld, punitive damages, court costs and attorney fees.

Federal Agency Debt Collections

Debt Collection Improvement Act of 1996 allows federal government agencies that provide funds to individuals to garnish for nonpayment.  Not applicable for tax debts.

Maximum amount that can be withheld:

· No more than the lesser of 15% of disposable income or 30 times federal hourly minimum wage
· No percentage increase if multiple orders received from same agency.
· Employer must begin withholding within the “reasonable period of time,” usually within 2 pay cycles of receipt of order.
Employee must receive notice of garnishment prior to beginning to withhold and have a chance to contest the order of work out a voluntary payment plan.

Federal agency orders take priority over other types of withholding orders received after the federal order, except for child support orders.

Employees who lose their job involuntarily have 12 months from date of reemployment before federal agency order can be put into effect.

If, when the federal agency order is received, employee is already subject to another order:

· No more than the lesser of 15% of disposable income or 30 times federal hourly minimum wage, or
· 25% of disposable pay minus amounts withheld under previously received orders.
Federal Wage-Hour Law Restrictions on Deductions

Fair Labor Standards Act (FLSA) also has restriction on deductions when they bring the employee’s wages below minimum wage and overtime pay laws.

· Board, lodging and other facilities can be deducted and can cause wages to fall below minimum wage if accepted voluntarily and is for the employee’s benefit.
· Buying and maintaining uniforms -  uniforms that cannot be worn or used as “normal streetwear” and employer pays for cleaning and maintenance; the deductions cannot reduce pay below minimum wage.
· Loans to employees -  deduction for principal can reduce wages below minimum wage; interest deduction cannot.
· Salary advances and overpayments - deductions due to bookkeeping errors can reduce pay below minimum wage.
· Docking pay for missed time -  if deduction equals pay for time lost, no FLSA violation has occurred.  If additional amount is deducted as a penalty, it cannot reduce pay below FLSA minimum wage.
· Deductions for taxes are considered wages paid to employee and FLSA minimum wage laws do not apply.
· Garnishments and wage assignments can be deducted even if deductions reduce pay below FLSA minimum wage laws.
· Union dues, if required by union contract, FLSA minimum wage laws do not apply.
· Cash shortages and bad checks -  if deduction will reduce pay below FLSA minimum wage, it cannot be taken.
· Employer insurance bonds - employer cannot deduct the cost of the bond from employee’s wages if it will reduce pay below FLSA minimum wage.  Employer cannot require employee to pay for bond prior to employment.
Voluntary Deductions

Wage assignment - voluntary deduction

Garnishment limits do not apply

State law governs wage assignments:

· Some states do not allow voluntary wage assignments of any kind.  (Texas is an example)
· Most states allow employees to agree to a wage assignment on wages that have already been earned, but not yet paid.
· Many states prohibit assignment of future wages (wages not yet earned.)
· Maximum amount that can be assigned and, in some states, length of time for deductions to occur
· When more than one has been received, deduct in the order received.
· Small loans from finance companies usually have very strict state regulations
· Several states require creditors to provide notice to the employee either prior to or at the time the assignment is presented to the employer.
· Federal, stat and local government employees are exempt unless state laws allow.
Union Dues is authorized by federal labor laws

· Employer must get a written, signed authorization form from each employee.  Cannot be revoked for 1 year or until contract expires.
Credit Union Deductions - employer should have written, signed document to authorize any deductions.

U.S. Savings Bonds

· Interest earned on EE bonds is nontaxable until redeemed and can be totally tax free if used for college education of employee’s children.  Interest is not taxable at state or local level.
· Employee must complete and sign enrollment card
· Employer must make sure proper amount has been deducted, bonds purchased and, if employment terminates, return any unused funds to employee.
Charitable contributions:

· Omnibus Budget Reconciliation Act of 1993 prohibits taxpayers from deducting contributions of $250 or more with substantiation of the gift.
· Pension Protection Act of 2006 changes some of the laws.
· To provide employees with documentation, charitable contributions must be listed on a pay stub, box 14 of the W-2 form, or another document provided by employer; a pledge card prepared by donee organization.

